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Pincurred alternative mninumtax liability as a
result of her exercise of incentive stock options in
2000. The stock declined precipitously in value after
the date of exercise. P partially paid her year 2000
tax liability through w thhol ding, estimted tax
paynents and application of a small credit, and
submtted an offer-in-conprom se for the unpaid
bal ance. The IRS rejected the offer-in-conprom se and
notified Pof its intent to levy on P s property.

Held: it was not an abuse of discretion to reject P's
offer. |IRS may proceed with the levy. Speltz v.

Comm ssioner, 124 T.C. 165 (2005), affd. 454 F.3d 782
(8th Cr. 2006), followed.

John S. Harper, for petitioner.

Cleve Lisecki, for respondent.
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MEMORANDUM OPI NI ON

NI MS, Judge: Petitioner petitioned the Court under section
6330(d)! to review the determ nation of the Internal Revenue
Service's Ofice of Appeals sustaining a proposed |evy on
petitioner’s property related to petitioner’s year 2000 Feder al
income tax liability. Unless otherw se indicated, all section
references are to sections of the Internal Revenue Code in effect
at relevant tines. Petitioner resided in Virginia at the tine
she filed her petition.

Backgr ound

This case was submtted fully stipulated. The facts as
stipulated are so found.

Petitioner filed her Federal incone tax return for 2000 on
the basis of married filing separate. Petitioner’s reported tax
liability included an alternative mnimumtax liability (AMI) of
$776, 447, and “regular” tax in the amount of $10, 100, bringing
her total tax liability to $786,547. Her return reported Federal
incone tax withheld of $11,080, and estinmated tax paynments of

$450, 000, | eaving a balance of tax due in the anobunt of $325, 467.

The petition refers initially to sec. 6330(c); however,
this appears to be an inadvertence, since sec. 6330(d) is the
statutory provision that provides for judicial review of a
determ nation by the Internal Revenue Service Ofice of Appeals.
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Petitioner made no remttance with the return, and except for a
$300 credit on Decenber 3, 2001, petitioner made no additi onal
paynents.

Respondent accepted petitioner’s return as filed and in due
course assessed the $786, 547 tax due shown on the return. In
addi tion, respondent assessed a $174,480.07 late filing penalty
under section 6651(a)(1), and a $31,018.68 | ate paynent penalty
under section 6651(a)(2). Subsequently, respondent abated
$101, 250 of the late filing penalty, and $13,122.50 of the late
paynment penalty.

Petitioner was enpl oyed as an engi neer by PMC-Sierra (PMCS)
during 2000. During the year, petitioner exercised several
i ncentive stock options (ISGs) covering PMCS shares having a
val ue of $2,910, 251 on the exercise date. Petitioner’s total
exercise price under all the |ISGs was $183, 263, so that the val ue
of the shares on the date of exercise exceeded the exercise price
by $2, 726, 988.

Petitioner’ s exercise of the |1SOs enconpassed an attendant
“1 SO spread”, described below, within the purview of the AMI
system See sec. 56(b)(3). The beneficial provisions of
sections 421(a) and 83(e) are superseded for purposes of
conputing incone adjustnents in the AMI regine. As a result, the
pertinent AMI incone recognition event for incentive stock option

transactions occurs upon the holder’s exercise of the option.
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The aforenentioned | SO spread represents the differential between
the exercise price and the fair market value of the underlying
stock as of the date an option is exercised.

The above-descri bed gain, although excludable from
petitioner’s year 2000 taxable inconme pursuant to section 421(a),
was includable in her alternative m ninmumtaxable income (AMI)
pursuant to section 56(b)(3). Petitioner did not sell any of the
shares in 2000 and properly reported the $2,726,988 gain on her
return for that year.

The value of petitioner’s PMCS stock purchased under the
| SCs fell dramatically after the 1SOs were exercised in 2000 but
before the stock was sold in 2001, so that the actual selling
price over petitioner’s exercise price under the | SGCs produced
for regular tax purposes a gain that was only a small fraction of
the AMI gain required to be reported on petitioner’s 2000 Federal
incone tax return, and a tax that was al so substantially |ess
than the $786, 547 tax which petitioner reported on her 2000

return. Cf. Merlo v. Conm ssioner, 126 T.C 205, 209-210 (2006).

On Decenber 20, 2001, petitioner submtted a Form 656, Ofer
in Conpromse (OC), which stated as the reasons Doubt as to
Liability, Doubt as to Collectibility, and Effective Tax
Adm ni stration. The amount of the offer was left blank, to which
respondent’s “offer unit” inserted $1 to permt the Internal

Revenue Service (IRS) to begin review of the OC.  Petitioner’s
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of fer was tenporarily put on hold “pending a review of the |ISO
rulings by National Ofice.” Petitioner was |ater advised by
respondent’s offer specialist that “the Effective Tax

Adm nistration offer is not feasible as it is used [only] when
the net realizable equity [in the taxpayer’ s assets] exceeds the
tax amount”, which was not the case here.

On May 1, 2003, petitioner submtted an anended offer-in-
conprom se (anended O C), which contained only doubt as to
collectibility and effective tax admnistration (ETA) as reasons
for the offer, and again contained no dollar anmount, which
respondent treated as $1, and again rejected. Petitioner then
filed a protest, and respondent’s settlenment officer in general
appeal s prograns sustained the rejection of the anended O C.

On May 20, 2004, respondent nailed to petitioner a Final
Notice - Notice of Intent to Levy and Notice of Your Right to a
Hearing, in response to which petitioner requested a hearing
(Appeal s hearing). 1In the request, petitioner asserted that
respondent’s rejection of petitioner’s OC was an abuse of
di scretion.

On Septenber 8, 2004, respondent advised petitioner that the
Appeal s Ofice had sustai ned respondent’s Final Notice - Notice

of Intent to Levy and Notice of Your Right to a Hearing for the
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2000 year. Respondent’s Final Notice contained the follow ng
“Sunmary of Determ nation” (Summary), quoted here in its
entirety:

Summary of Deternination

Al t hough we addressed each of your issues we could not
reach an agreenent. Based on the case file the issuing
of the Final Notice - Notice of Intent to Levy and
Notice OF Your Right To A Hearing is sustained.

As is apparent, the Summary does not disclose the issues to
which it refers. However, on Novenber 8, 2003, respondent’s
settlenment officer had issued an Appeal s Case Menorandum whi ch
explained in detail respondent’s reasons for rejecting
petitioner’s OC, as follows:

SUMVARY AND RECOMVENDATI ON

The taxpayer is seeking to conprom se, under the
authority of Section 7122 of the Internal Revenue Code,
and as anended by the Restructuring and Reform Act of
1998 to include provisions under Effective Tax

Adm ni stration (ETA), the unpaid taxes plus al
statutory additions, relating to the Individual |ncone
Tax Return, Form 1040, filed Married filing Separate
for the cal endar year endi ng Decenber 31, 2000.

Ms. Wai's O fer was submitted solely on the prem se of
the inequity and unfairness of the assessnent of

Al ternative M ninmm Tax (AMI) that she was subject to
for tax year 2000 as a result of exercising stock
options. Her offer, based on ETA, focused on the fact
that had she filed jointly with her husband for this
year, the anount of her AMI tax woul d not only have
been significantly less, but it would have essentially
been paid in full. Her Power of Attorney, John S.

Har per, therefore reasoned that the provisions of IRC
6015(f) should be applied in consideration of the
Ofer.



The rejection of this Ofer has been sustai ned by
Appeal s for the foll ow ng reasons:

1

It is the current position of Appeals that

O fers submtted based solely on the nerits
of the |1 SO AMI issue, do NOT qualify for
consi deration under the principles of ETA
Currently there is no provision in the | aw
that allows consideration of ETA-O C s due to
AMI on stock options. Qur position remains
t hat Congress must enact a change in the | aw
with respect to the AMI on stock options
before we will give consideration to the
merits of an offer submtted under ETA based
solely on this issue. W wll NOT set
precedent at this time with review ng or
accepting ETA-O C s based on the | SO AMI
issue until a change in the | aw has been
made. Appeals also has no authority at this
time to suspend any of these ETA-AQ C' s
currently in inventory until such tinme, if
any, that a change in the lawis nmade. And
secondl y,

M. Harper’'s request to have the ETA-OC
viewed in light of the provisions of IRC
6015(f) is flawed. The fact that if the
taxpayer’s[sic] had filed jointly would
have significantly reduced the anmount of
Ms. WAi's AMI tax does not negate the
fact that they voluntarily chose to file
separately for tax year 2000, thus
creating a larger tax burden for

thenmsel ves individually. As previously
di scussed with M. Harper, the
Wai ' s[sic] still have the ability to
amend their 2000 returns by filing a
joint return, and thus reducing the
anount of AMI tax that Ms. Wai is
asking the IRS to conpromse. In
addition, Ms. Wai would then be in a
position to request relief under the

| nnocent Spouse provisions, in which M.
Har per believes she would prevail.
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Appeals will not consider the
princi pl es under | RC 6015(f) in
determ ni ng whet her or not the ETA-
O C shoul d be accepted from Ms.
Wai .

The offer is being rejected w thout further consideration by
Appeal s at this tine.

During the pendency of petitioner’s CDP matter before
respondent’s settlenent officer, petitioner’s counsel was in
contact with other Governnent officials (of which he kept the
Settlenment O ficer and her superior infornmed) in an attenpt to
obtain collateral relief for petitioner fromher AMI liability.
At various tines, counsel was in contact with the Nati onal
Taxpayer Advocate’s Ofice, and with the Assistant Secretary of
Treasury for Tax Policy.

By letter dated COctober 28, 2004, Conmm ssioner of Internal
Revenue Mark W Everson advi sed Senators G assley and Baucus
that, as of that date, no fornmal guidance had been issued by the
IRS to its enpl oyees specifically pertaining to the conprom se of
liabilities attributable to the AMI arising fromthe exercise of
| SCs.

Di scussi on

The facts in this case giving rise to the AMI al nost exactly

paral l el those of Speltz v. Conm ssioner, 124 T.C. 165 (2005),

affd. 454 F.3d 782 (8th G r. 2006). In each case, the taxpayer
exercised | SCs during the year 2000, and reported on the

respective Federal tax returns, for purposes of the AMI, an
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excess of AMI inconme over “regular tax incone” of very
substantial anmounts. The value of the taxpayer’'s stock in each
case dropped precipitously after the exercise, and the anount
realized on the later sale of the stock after year 2000 was a
smal |l fraction of the AMII reported on the respective year 2000
returns, and also a small fraction of the AMI in each case. The
t axpayers in each case thus suffered substantial econom c | osses
as a result of what m ght be called phantomincome which they
were required to report in 2000 but never in the usual sense
actual ly received.
Section 7122(c)(1) and (2) provides:
SEC. 7122(c). Standards for Evaluation of Ofers.--
(1) I'n general.--The Secretary shall prescribe
gui delines for officers and enpl oyees of the Internal
Revenue Service to determ ne whether an offer-in-
conprom se i s adequate and shoul d be accepted to
resol ve a dispute.
(2) Allowances for basic living expenses. --
(A) I'n general.--1n prescribing
gui del i nes under paragraph (1), the Secretary
shal | devel op and publish schedul es of
nati onal and | ocal allowances designed to
provi de that taxpayers entering into a
conprom se have an adequate neans to provide
for basic living expenses.
(B) Use of schedul es.--The guidelines
shal | provide that officers and enpl oyees of
the Internal Revenue Service shall determ ne
on the basis of the facts and circunstances
of each taxpayer, whether the use of the

schedul es published under subparagraph (A) is
appropriate and shall not use the schedul es
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to the extent such use would result in the
t axpayer not havi ng adequate neans to provide
for basic |iving expenses.
Regul ati ons adopted pursuant to section 7122 set forth three
grounds for the conpromse of a liability: (1) Doubt as to

liability; (2) doubt as to collectibility; or (3) pronotion of

effective tax adn ni strati on. Speltz v. Conm ssioner, supra at

172; sec. 301.7122-1, Proced. & Adm n. Regs. In her petition,
petitioner asserts that there was an abuse of discretion as to
all three grounds, although she pursued only pronotion of ETA at
t he CDP heari ng.

Cenerally, we may consider only those issues that the
t axpayer raised during a section 6330 hearing. Sapp V.
Commi ssioner, T.C Menp. 2006-104; sec. 301.6330-1(f)(2), QRA-F5,

Proced. & Adm n. Regs.; see also Magana v. Conm ssioner, 118 T.C.

488, 493 (2002). Respondent asserts that petitioner did not
raise the issue of doubt as to liability at her Appeals hearing,
whi ch petitioner disputes. In any event, petitioner has failed
to aver facts or |egal argunment sufficient to show error in

respondent’s assessnent. See Poindexter v. Comm ssioner, 122

T.C. 280, 284-285 (2004), affd. 132 Fed. Appx. 919 (2d Cr
2005). Petitioner has not argued that the conputation of the AMI

on her year 2000 return is incorrect, but she argues instead that
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she is entitled to the benefit of section 59(g), even in the
absence of the regulation permtted thereunder. Section 59(Q)
provi des:

SEC. 59(g). Tax Benefit Rule.--The Secretary may
prescribe regul ati ons under which differently treated
itenms shall be properly adjusted where the tax
treatnent giving rise to such items will not result in
the reduction of the taxpayer’s regular tax for the
taxabl e year for which the itemis taken into account
or for any other taxable year.

On brief, petitioner maintains that

The “differently treated” itemin the AMI system
(that is, the SO Spread that cannot be offset agai nst
capital loss, as otherwise permtted by section
422(c)(2) or as occurs naturally on a sale that is not
a disqualifying disposition on a decline in value of
the SO stock) is precisely the type of situation that
ought to be renedi ed under section 59(g). Oherw se,
the inmposition of AMI in this situation can produce
results that are inequitable and unfair, by inposing a
tax on “phantomincone” that is not true economc
i ncone, and accordingly that will never be subject to
tax in the regular tax system

In the absence of the regul ations that respondent is
aut hori zed, but not nandated, to pronul gate under section 59(Q),

petitioner urges us, in effect, to do so. Petitioner cites

Hillman v. IRS, 250 F.3d 228, 233 (4th Cr. 2001), revg. 114 T.C

103 (2000), to support the proposition that in petitioner’s type
of situation an exception can be nmade to the literal application

of the statutory provision (here, the AMI) because the literal
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application of the AMI to petitioner’s facts produces an absurd
result. Presumably petitioner believes regulations could be
witten to aneliorate such result.
It is not very clear what kind of regulation petitioner
would like to have witten even if we were in position to do so.
Be that as it may, and to paraphrase the words of the Fourth

Crcuit in HIllman v. IRS, supra at 234, if there is an inequity

in the AMI as applied to petitioner, only Congress or the
Secretary (as the hol der of delegated authority from Congress to
nodi fy the effects of the AMI in certain instances) has the
authority to aneliorate the inequity.

Since our pinion in Speltz v. Conm ssioner, 124 T.C. 165

(2005), contains a detailed analysis of “pronotion of effective
tax adm nistration” as a ground for the conprom se of a
liability, and the analysis is equally applicable to the facts in
this case, it is unnecessary for us to repeat this extensive
anal ysis here. Thus, this case is controlled by the result in
Spel tz.

As did the taxpayers in Speltz, petitioner has devoted a
substantial part of her argunent to the perceived unfairness of
the AMI as applied to her specific facts. The crux of
petitioner’s position, as in Speltz, appears to be that section
7122 trunps the literal application of the AMI statutes, and

that, therefore, it was an abuse of discretion by the Appeals



- 13 -
O fice not to accept her OC. See id. at 175-176. As we pointed
out there, “The unfortunate consequences of the AMI in various
ci rcunst ances have been litigated since shortly after the
adoption of the AMI. In many different contexts, literal
application of the AMI has led to a perceived hardshi p, but
chal | enges based on equity have been uniformy rejected.” 1d. at
176 (and cases cited therein).

Petitioner asserts “econom c hardship” as a justification
for conprom se and that it should be expansively construed by
respondent to constitute an available ground for accepting the
O C. Pursuant to section 301.7122-1(c), Proced. & Adm n. Regs.
econom ¢ hardship constitutes a basis for conprom se, although
the conpromse is classified within the ETA rubric. ETAis
bi furcated into subcategories of enunerated justifications for
conprom se in section 301.7122-1(c), Proced. & Adm n. Regs.--the
af orenenti oned public policy and equity, and econom c hardship.
The follow ng three scenarios are depicted in section 301.7122-
1(c), Proced. & Adm n. Regs., as supporting (but not concl usive
of ) a determ nation of econom c hardship: A taxpayer suffering
froma long-termillness, nedical condition, or disability, which
is expected to exhaust the taxpayer’s financial resources; total
depletion of a taxpayer’s inconme resulting as a result of the
provi si on of dependent care; and an inability of a taxpayer to

exploit existing asset wealth in order to finance both basic
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living expenses and to satisfy the outstanding tax liability.

As we said in Speltz v. Commi ssioner, supra at 178, under

al nost identical facts:

Unli ke the exanples set forth under section
301.7122-1(c), Proced. & Adm n. Regs., petitioners do
not claimillness or a nedical condition or disability;
t hey do not have incone that is exhausted providing for
the care of dependents; and they have sufficient incone
to nmeet “basic living expenses”. Petitioners’ hardship
argunent is essentially that the tax liability is
di sproportionate to the value that they received from
the 1SCs and that they have already been forced to
change their lifestyle unreasonably. ***

Petitioner’s urgent plea in this case does not fall on deaf ears.
We synpathize with petitioner’s situation, but regrettably this
type of hardship is not unique in the AMI-1SO arena. |d. at 177
It remains for Congress to address the issue if it chooses to do
so, but as the Court of Appeals for the Seventh Circuit said in

Kenseth v. Conm ssioner, 259 F.3d 881, 885 (7th Cir. 2001), affg.

114 T.C. 399 (2000): “it is not a feasible judicial undertaking
to achi eve global equity in taxation”.

We have considered petitioner’s many other argunents, but we
find themto be wwthout nmerit. W hold that petitioner failed to
establish that the I RS abused its discretion on the basis of the
pronotion of effective tax adm nistration when it refused
petitioner’s QO C.

At the hearing, petitioner noved orally to admt a “Third
Stipulation of Facts” relating to an O C by her husband, Kenneth

Lee, who contenporaneously had a simlar matter pending before
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the IRS, which petitioner maintains is relevant to respondent’s
exercise of discretion in this case “under the public policy
prong of the effective tax adm nistration standard.” At the
heari ng, we took the notion under advi senent.

Petitioner’s notion appears to be in support of a convol uted
argunent made on brief that respondent should settle petitioner’s
case on the basis of the result petitioner woul d have obt ai ned
had she and her husband filed a joint return for the year 2000,
which, in fact, they did not do. W find this argunent
irrel evant and unconvincing, and petitioner’s oral notion wll be
deni ed.

Respondent may proceed wth the proposed | evy.

O der and Decision will be

entered for respondent.




